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A BENEFICIARY-CONTROLLED TRUST

By:
Bill Taylor, University of Wyoming,
Northeast Area Community Development Educator

Property and business owners are inclined to transfer ownership directly to the
next generation so that their heirs can have the full use and enjoyment of the
assets. But they lose out on the asset protection and estate planning benefits of
a trust. A beneficiary-controlled trust can be a good compromise. Either imme-
diately, or at the grantor's death, the primary beneficiary controls the trust
effectively but retains the trust's protection and estate planning benefits.
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BENEFICIARY-CONTROLLED
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Conversely, the beneficiary-controlled trust starts with the premise that the
primary beneficiary (typically your child) is capable of managing the trust as-
aged as he finds difficulty and makes  gets. So, the objective is to maximize asset protection, while putting as much
mistakes in his new role. Your ap- control as possible in the beneficiary's hands. The goal is to come as close to

proach and techniques for support and ;;¢1ight ownership for the beneficiary as possible, while leaving the assets in-
coaching should vary according to side a trust
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formance increases, teaching de-
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pletely done away with the "rule against perpetuities" that limits how long a
trust can remain in existence.

r



PAGE 2 ENTERPRISING RURAL FAMILIES™ VOLUME IlII, ISSUE 10

By creating a long-term trust, you also maintain a structure that protects assets from creditors and bankruptcy
as well as from ex-spouses in a divorce, for a long line of descendants who will follow you. Setting up a trust can
also potentially solve future personal and financial problems that you couldn't begin to anticipate at the time.
You can also create an estate planning vehicle that takes advantage of current generation-skipping exemptions
and builds in value without being subject to future estate taxes. Thus, the trust can achieve estate tax savings
for future generations.

2. Trustee powers. Rather than appointing a truly independent trustee (such as a bank), you appoint the primary
beneficiary as trustee, whether alone or with someone else. If you name an additional trustee, he or she may
have only certain powers. For example, the additional trustee could have duties regarding distribution and not
investments. The primary beneficiary could have the right to fire the co-trustee and appoint a successor. In ad-
dition, the primary beneficiary could also maintain a broad special power of appointment that would allow him
or her to eliminate an individual as a beneficiary altogether, which would effectively prevent interference.

3. Investment standards. A trust is normally subject to "the prudent person rule" that requires a trustee to in-
vest assets carefully, at the risk of a personal claim by any beneficiary. By its terms, a trust can negate the pru-
dent person rule and thus allow the trustee to have nearly the same investment freedom he or she would have
with his or her own assets, which is really the purpose of the beneficiary-controlled trust.

4. Income and principal distribution. You can give the primary beneficiary the right to all income, but not re-
quire distributions — because that would bring funds back into the beneficiary's hands and partially defeat the
trust's estate planning and asset protection purposes. If the beneficiary doesn't need the income, the assets
should stay outside his or her taxable estate and within the trust's protection. Remember, a creditor has access
to any income distributed. And the trust should provide a right to principal under the "ascertainable standard"
of health, education, maintenance and support. Under that standard, trust assets are not includable in the
beneficiaries' estates, yet the beneficiaries can still access the assets to meet these needs.

5. Investment flexibility. You may want to consider investing in assets that your beneficiaries can use. Examples
include homes, artwork, jewelry and business interests.
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